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DETAILED ACTION 

Claims 1-28 are pending in this application. 

Action Summary 

Any rejections of record that are not repeated below are considered withdrawn. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-12, 14, 15, 20 and 22-27 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claims 1 and 24 as currently written are vague and indefinite. The claims 
contain the phrase "at least about". "At least about" is vague and indefinite because it is 
unclear what constitutes the lower limit for the particular amount being claimed. For 
example, claim 1 recites "at least about 773 mg per day"; however it is unclear if the 
lower limit is "at least 773 mg per day " or "about 773 mg per day". Claims 2-12, 14, 15, 
20 and 22-27 are rejected because they depend from a rejected claim. 

Claims 1 and 24 contain the phrase "below ad lib". Ad lib is a commonly used 
term that is understood to be the unrestricted intake of food or calories available to the 
point of satisfaction. However, claims 1 and 24 specifically restrict the amount of caloric 
intake to be about 200 kcal to about 2500 kcal. The presence of "below ad lib" before a 
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restricted range causes the claim to be vague and indefinite. Claims 2-12, 14, 15, 20 
and 22-27 are rejected because they depend from a rejected claim. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-12, 14, 15, 20 and 22-27 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Christiansen et al. (US 6299914) in view of Goodman and Gilman 

(1990). 

Applicant claims a food package comprising a container and a calcium- 
containing dietary food product. 
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Determination of the scope and content of the prior art 
(MPEP §2141.01) 

Christiansen et al. teach in example 5 (col. 8, lines 37-63), a 2% milk fortified with 
a calcium amino acid, which provides a product having 600 mg of calcium per 8-fl oz. of 
milk. It is also taught that the composition is packaged in a container. 

Ascertainment of the difference between the prior art and the claims 

(MPEP §2141.02) 

Christiansen et al. do not teach a description of the product, the dietary plan or 
who is to take the product as claimed. It is for this that Goodman and Gilman are 
joined. 

Goodman and Gilman teach on page 1525 a table which shows the 
recommended daily dietary allowances (RDA) for infants, children, males and females 
(including pregnant and lactating). It is taught that for females, the RDA of calcium is in 
the range of 800 to 1 ,200. 

Finding of prima facie obviousness 
Rational and Motivation (MPEP §2142-2143) 

With respect to the Christiansen et al. not comprising a description of the product 
as claimed, it is the position of the examiner that this limitation is obvious and well 
known in the art. Applicant claims that the description indicates that the calcium 
containing dietary plan can induce weight loss, reduce weight gain, etc. It should be 
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noted that in column 2, lines 58-61 of Christiansen et al. teach that for persons who are 
dieting it would be advantageous to consume milk. It is therefore the position of the 
examiner that since this limitation was known, the description as claimed is not at 
patentable limitation. In re Nagi 217 USPQ 401 , 404 (Fed. Cir. 2004). 

The dietary plan as claimed by applicant consist of administering the calcium- 
containing product to an individual comprising one or more servings in an amount above 
suboptimal levels of at least about 773 mg per day. Christiansen et al. disclose that the 
calcium-containing product contains 600 mg per serving, but not 773 mg as claimed. 
To solve this deficiency, Goodman and Gilman is relied upon to teach the RDA of 
calcium for females, which is in the range of 800 to 1 ,200 mg. With this information, 
one of ordinary skill in the art could take the 8-fl oz. serving size of 2% milk containing 
600 mg of calcium to meet most of the limitation as claimed. The additional 173 mg per 
day could come from other calcium containing sources such as yogurt, cheese, etc. If 
the individual consumed 8-fl oz. of milk a day in addition to some yogurt or cheese, the 
limitation as claimed of at least about 57 servings of dairy a month would also have 
been. 



Conclusion 



Clams 1-12, 14, 15, 20 and 22-27 remain rejected. 
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Telephone Inquiries 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Konata M. George, whose telephone number is 571- 

272- 0613. The examiner can normally be reached from 8:00AM to 6:30PM Monday to 
Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann R. Richter, can be reached at 571-272-0646. The fax phone 
numbers for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.us pto.gov . Should 
you have question on access to the Private Pair system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Konata M. George/ 
Primary Examiner, Art Unit 1616 



